
Music: “Our Lawyers Made Us Change The Name of This Song So We Wouldn’t Get Sued” – Fall Out Boy



Whether 'tis nobler in the mind to suffer

The slings and arrows of outrageous 

fortune [Plaintiff Attorneys],

Or to take arms against a sea of troubles 

[lawsuits]

And by opposing end them. To die—to 

sleep,

No more; and by a sleep to say we end

The heart-ache and the thousand natural 

shocks [of the cruelty toward the 

trucking industry]!!!!

To hire/retain, or not to hire/retain, that is the question:

William Shakespeare 



Overview of Common Negligent Hiring factors:

1. Failure to comply with the FMCSR

2. Failure to comply with company policy

3. Unverified/incorrect employment history 

4. Errors/conflicting information on the application 

5. Citations/accidents on the MVR

6. Sporadic/incomplete work history

7. Language barriers/issues 

8. Medical conditions

9. Road test documentation and duration of test

10.Initial hire testing and training 







§ 391.11 General qualifications of drivers.

A person shall not drive a commercial motor vehicle unless:

• can read and speak the English language sufficiently to converse with the general public and read 

traffic signs; 

• can, by reason of experience, training, or both, safely operate the type of commercial motor 

vehicle he/she drives;

• Is physically qualified and has a current valid CDL; 

• Has successfully completed a driver's road test and has been issued a certificate of driver's road 

test, or has presented an equivalent certificate of road test 

• Has provided a list of violations or the certificate (12 months) as required by § 391.27.



§ 391.21 Application for employment.

a person shall not drive a CMV unless he/she has completed an application, that includes:

• A list of all motor vehicle accidents during the 3 years prior to the application>

• A list of all violations for the 3 years preceding the application.

• A statement detailing the facts and circumstances of any denial, revocation; or suspension of 

any license

• A list of the employers during the 3 ( additional 7 yrs. under §383) years preceding the date the 

application is submitted, including:

• The dates he or she was employed by that employer;

• The reason for leaving the employ of that employer;

• A motor carrier may require an applicant to provide information in addition to the 

information required by this section.  



§ 391.23 Investigation and inquiries.

(a) Motor carriers shall make the following investigations:

(1) A 3 yr. inquiry to each State where the driver held or holds a motor vehicle 

operator's license;

(2) An investigation of the driver's safety history with prior employers going back 3 

yrs.

(c)(1) Replies to the inquiries, or documentation of good faith efforts to obtain the 

information, must be placed in the driver investigation history file…

(2) The investigation may consist of personal interviews, telephone interviews, letters, 

or any other method for investigating that the carrier deems appropriate….Failures to 

contact a previous employer, or of them to provide the required safety performance 

history information, must be documented.



Types of Negligent Hiring / Retention / Supervision Cases:

1. The Trucking Company knew or should have known 

the driver was not qualified per the regulations; or 

2. The Driver is Qualified per the Regulations, but . . .

• Application discrepancies; MVR background; road testing

• “Safety performance history” with prior employers;

Notes of interviews, letters, methods, etc.  

DOT reportable accidents, 

MVR history (state / service)

MVAs, citations, CDL suspensions or revocations;

• Coaching and Training

Background shows problems x and y; so gave pre-hire training 

on x and y

• Annual driving record review 

• PSP (Pre-Employment Screening Process of FMCSA) 5 year crash and 

3 year inspection history from FMCSA Motor Carrier Management 

Information System 

• Criminal history





Issue: Driver with unexplained inconsistencies on his application and MVR concerns

Facts:



4 jobs lasting less than 1 month; 7 jobs lasting less than 3 months





Plaintiff’s Safety Expert’s Opinions:



Plaintiff’s Safety Expert’s Opinions Cont.:







Issue: Lack of prompt notice limits ability to get evidence to 

defend. 

Facts: Tractor/trailer rolls back into van at a stop light.  Very 

minor accident.  No citation and no reported injuries. 

Problem: Insurance not notified until months after the accident, 

at which point the scene was no longer active as equipment had 

been moved, witnesses were potentially gone, the ECM data on 

the truck was overwritten and other key documents were 

discarded per company policy 





Plaintiff will “try the company”

Hiring and safety department “under the microscope” 

A great defense case, but for 

Negligent Hiring facts:

• New truck driver (less than 1 yr. ) with 

no specific training on rolling back in a 

manual transmission

• Entry Level Driver Training:  Records per 49 CFR 380.513

• Incomplete records as required by FMCSRs.  

Failure to keep proper driver records or have them available within 48 hours as 

required by 49 CFR 390.29; see also 49 CFR 379 (schedule);  

• Lack of records: possible spoliation instruction by the judge--assume the driver not 

qualified / assume that the trucking company’s records, if available, would show 

an unqualified driver.    

Minor Accidents: Beware of the Litigation Machine and Network of Plaintiff Attorney  

Cohorts



Inadequate driver investigation and incomplete “driver investigation” 

records.  

i. No investigation or documentation regarding driver’s citation or MVA 

history. 

ii. Background check by Canal SIU:  1) driver has prior MVAs and/or 

citations not noted in the driver’s file, not listed on application and not 

identified by the trucking company that did, or should have done, an 

investigation into the driver’s background.   

iii. Inadequate medical card. 

less than 2 year cert.:  

known cardiovascular problem, 

likelihood of sleep apnea.  

(See 49 CFR 391.41 (4) and (5).) 

iii. Should company hire their own medical examiner to 

examine the driver?  (See 49 C.F.R. 391.47.)





Issue: Pedestrian Accident with 18-Wheeler

Facts: A man was walking on the highway at 4 a.m., hit in the travel lane by an 18-

wheeler tank truck.  Man critically injured, transported by ambulance and died several 

days later.  Closest major town about 3 hrs. away.  Driver cited for maintenances issues: 

rear tail light and side marker light out and brakes were OOS.  The officer said the man 

was at fault for walking in the road.  No citation to driver related to the cause of the 

accident.

Catastrophic accident:

Independent adjuster and reconstruction expert hired to:  1) document evidence from 

the scene;  2) interview the truck driver; 3) ensure the driver is drug and alcohol 

tested; 4) and obtain and preserve company information about the driver, training, and 

maintenance of the equipment.  (i.e. ECM data, skids on the roadway, debris fields, 

witnesses, resting positions of the vehicles, etc.). Defense counsel hired the next day.

Post-Accident Rapid Response 



We would have a great case, but for:

a. Failure to secure post accident drug/alcohol test

b. Missing DVIR records 

c. Inconsistencies between application and info. from background check.

d. No independent verification of the application information.  A search by Canal 

shows the driver application was incomplete or facts misrepresented.

e. Driver is qualified, but background shows: citations or motor vehicle accidents that 

could support an argument that he is an unsafe driver.  

f. Driver has no prior experience operating the type of vehicle he is assigned.  (See 

49 CFR 391.11) 

i. Experience with dump trucks, but hired to operate a tanker 

g. Road test shows two problems

i. Road test was cursory, only a few minutes; and

ii. Supervisor conducting road test marked substandard performance on road 

test.  Driver hired anyway.  

Post-Accident Rapid Response 



Opinions of Plaintiff’s Safety Expert

Post-Accident Rapid Response 



Opinions of Plaintiff’s Safety Expert cont….

Post-Accident Rapid Response 



Key questions under Texas law:

Would the missed or ignored hiring information cause a reasonable

employer to think twice about hiring the employee? If the prior history

does not indicate conduct in any way akin' to the harm that befalls a

plaintiff, then 'no reasonable mind could anticipate the result. *

Nexus required between hiring decision and accident:

Did the employer exercised reasonable care in qualifying a driver

based on his record? Texas courts appear to require that the record

contain recent and/or frequent violations that are violations related

to the accident at issue.*

*Phillips v. Super Servs. Holdings, LLC, 189 F. Supp. 3d 640, 651 (S.D. Tex. 2016)

Post-Accident Rapid Response 



Negligence cause of action:

1. Defendant had a legal duty;

2. Defendant breached the duty;

3. the breach proximately caused the plaintiff's injury.

The elements of proximate cause are: 1) cause-in-fact and 2) foreseeability.

Cause-in-fact: whether the alleged negligent act or omission was a substantial

factor in causing the injury without which the harm would not have occurred.

Cause-in-fact: probative evidence rather than mere conjecture, guess, or

speculation. '"The evidence must . . . show that such negligence was the proximate,

and not the remote, cause of the resulting injuries . . . [and] justify the conclusion

that such injury was the natural and probable result thereof."'

Delta Seaboard Well Serv. v. Duke, No. 09-10-00209-CV, 2011 Tex. App. LEXIS 7047, at *10-12 (App. Aug. 31, 2011)
Internal citations omitted.

Post-Accident Rapid Response 



Delta Seaboard v. Duke and why it matters:

In Delta, Defendant driver testified that he had received on-the-job training

from Delta and his previous employer, as well as training associated with

obtaining his commercial driver's license, and that he possessed a

commercial driver's license and a clean driving record when the accident

occurred.

Hiring personnel testified that before hiring the driver, Delta checked his

background and driving record, had the driver drug tested and physically

examined, spoke to his previous employer about his driving, and verified that

he possessed a commercial driver's license.

Post-Accident Rapid Response 

Delta Seaboard Well Serv. v. Duke, No. 09-10-00209-CV, 2011 Tex. App. LEXIS 7047, at *10-12 (App. Aug. 31, 2011)
Internal citations omitted.



Delta Seaboard v. Duke: why it matters:

At trial, Plaintiff’s expert testified that Delta failed to property train the driver

and the driver was negligent by making an unsafe lane change, applying the brakes

too aggressively, and steering the truck to the right. However, the expert also

explained that the driver had only a fraction of a second to react, and

characterized the driver’s reaction as instinctive.

Viewing the evidence in the light most favorable to the verdict, the Court

concluded that the evidence was legally insufficient to prove that Delta's alleged

failure to train was a cause-in-fact of the collision.

Post-Accident Rapid Response 

Delta Seaboard Well Serv. v. Duke, No. 09-10-00209-CV, 2011 Tex. App. LEXIS 7047, at *10-12 (App. Aug. 31, 2011)
Internal citations omitted.









Common Retention/On-Going Training Issues

1. Periodic Training and records of 

attendance

2. Annual Reviews (49 CFR 391.25)

3. Progressive Discipline 

4. Unaddressed problems with 

HOS, maintenance, DVIR

5. Documentation of Training 

6. Accidents/Incidents* 

7. Failure to keep up with medical 

conditions (Medical Card)

8. Fatigue 

9. MVR

10.Drive Cam/Accident Avoidance 

System Data



Cell Phone:  Training/Retention Issues



Elements of a Negligent Retention case:

(1) Employer knew or should have known that the

employee had a particular unfitness for the

position so as to create danger or harm to third

persons; and

(2) That such particular unfitness was known or

should have been known at the time of hiring or

retention; and

(3) The particular unfitness was the proximate

cause of the Plaintiff’s injury.

Common Retention/On-Going Training Issues



Question: What does it mean to “know or should

have known?”

Common Retention/On-Going Training Issues









Officer’s Conclusion – Plaintiff at Fault



Plaintiff

Defendant 

Driver

N



Plaintiff’s lane controlled by signage, signals and markers



Both Officer Reports were Consistent



“They say the past always catches up

with you, sooner or later. I prefer

sooner, because by the time later rolls

around, the past has picked up a lot of

speed.”

― Dan Thompson, Ships of My Fathers



Elements of a Negligent Retention case:

…(2) That such particular unfitness

was known or should have been known

at the time of hiring or retention; and





“I have used [redacted] for many years but

never seen a driver with this kind of ill

regard for human life. Thanks.”

“This individual has no business driving a

truck.”

“If someone had come over the hill they

would have been killed or He would have

ran me off the road.





























Opinions from Plaintiff’s Safety Expert



Opinions from Plaintiff’s Safety Expert cont.





Both the driver Qualifications and Safety

Performance History files must be retained as long

as the safety-sensitive individual is employed by

the company and for three (3) years thereafter.





Accident with tractor/trailer on four lane (one direction) interstate highway. Truck

in the second lane from the right. A little sports car raced around the left side of

the truck, cut to the right inches from the front of the truck and shot to an exit.

The car missed the exit and exited through the grass. The truck slammed on its

brakes, slid to the left and struck a car passing on the left. That car flipped over the

center retaining wall and the occupants were seriously injured.

The truck driver was with the company 12 years before the accident. He had a

number of prior mechanical citations over the years, a few moving violations and a

right turn accident a year before the accident in question that was preventable.

Negligent Retention / Negligent Training



Negligent Retention / Negligent Training



Negligent Retention / Negligent Training



a. Driver retained by the company over the years, even after the 2013 

preventable accident.  

i. Company knows that driver was cited and at fault, even though he 

had the citation for the accident dismissed.  

b. If the driver and company representative are deposed, they will both testify 

that the company does not have any type of driver safety training program, other 

than initial orientation.

i. No training on speed and space management.  

ii. No training on turning.  

iii. No training on pre- or post-trip inspections.  

iv. No training on loading or unloading.

v. No training on securing the freight.  

c. The company did not do annual driver inquiries and reviews per 49 CFR 391.25

i. Driver had one more prior accident, albeit in a personal vehicle, for which 

he was cited and kept from the company.  The accident is a problematic one 

because it is one in 49 CFR 383.51, and similar to the CMV accident in question.      

Negligent Retention / Negligent Training





Opinions from Plaintiff’s Safety Expert, Cont.



Strategies to Slam the Door on 

Negligent Hiring/Retention Claims 

Fight the good fight in discovery:

(1) Only produce relevant materials

(2) Seek protective orders 

(3) Motions to Quash Irrelevant depositions 


